
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Technology companies are moving faster than insurance policy wordings. Artificial intelligence (AI) has 
become central to both innovation and exploitation: developers are embedding AI into their products and 
cybercriminals are using AI to make fraud more convincing and harder to detect. 
 
For executives and risk managers, this raises a critical question: will your insurance respond when AI is at the 
center of a loss? 
 
In most cases, the answer today is uncertain. That uncertainty stems from a fundamental issue in the 
insurance market: silent coverage versus affirmative coverage. 

Silent Coverage vs. Affirmative Coverage 

Silent Coverage: A policy neither confirms 

nor excludes coverage for AI-driven losses. 

This potentially leaves the determination of 

the claim outcome in the hands of the 

insurance company, lawyers, and 

sometimes the court, long after the 

damage is done. 

 

Affirmative Coverage: An affirmative 

policy explicitly states how losses arising 

from AI are covered. This certainty 

eliminates debate when an incident occurs, 

while also allowing insurers to define and 

control the intended scope of coverage.  

 

The difference between the two is not 

academic. It is increasingly impacting 

whether a company can secure enterprise 

contracts, satisfy investors, or recover from 

a loss as risk teams heighten their scrutiny 

over how AI exposures are identified and 

managed. 

Two Key Scenarios Where Silence Creates Risk 

Integrated Software and Errors & Omissions (E&O) 
Policies 

Companies developing and selling AI-powered software 
face heightened scrutiny. What happens if: 

• An algorithm produces a harmful or biased 
output? 

• Training data is alleged to infringe on third-
party IP rights? 

• An AI feature malfunctions in a way that disrupts 
customer operations and causes financial loss? 

• An AI agent is tricked into executing malicious 
tasks, exposing clients to unexpected liability? 

Most technology E&O policies are silent on AI. For 
developers, this silence introduces friction in two areas: 

• Enterprise sales and partnerships: Customers 
increasingly ask whether AI exposures are 
covered. Silence can stall or even block deals. 

• Investor due diligence: Sophisticated investors 
flag coverage gaps tied to emerging risks like AI. 

 

1. Contractual Obligations 

Many technology contracts, particularly with 

enterprise or U.S. counterparties, require 

minimum liability limits (e.g., $5M Tech E&O or 

Cyber). In addition, indemnification obligations 

can drive exposure well beyond those 

contractual minimums. For example, if your 

company indemnifies a customer for data 

breach losses, a claim could easily exceed your 

base limit. 

Broker’s Recommendation: Review indemnity 

clauses carefully with your broker. Coverage 

should not just meet minimums but be 

sufficient to respond if indemnification 

obligations are triggered. 
 

2. Jurisdiction of Exposure 

Liability claims in the U.S. are more severe than 

in Canada. If you have significant U.S. contracts 

or revenue, higher limits are advisable to 

account for U.S. litigation risk and potential class 

action exposure. 

Broker’s Recommendation: If your business 

touches the U.S., strongly consider building 

towers above Canadian norms. 

Underestimating U.S. exposure is one of the 

most common pitfalls we see. 

 

3. Benchmarking 

In the SaaS and broader technology space, insurers 

and counterparties often look for certain ranges: 

• Errors & Omissions (E&O): 

Typically $5M–$10M, higher for enterprise or 

financial clients. 

• Data & Network Security Liability:  

Often aligned with E&O, sometimes 

purchased in towers exceeding $10M. 

• First Party Cyber (business interruption, 

ransomware response):  

Coverage limits should reflect expected loss 

scenarios (e.g., a 2-week-long outage or 

ransom demand). 

• Intellectual Property (IP) Infringement 

Defense/Pursuit:  

Highly variable; $1M–$5M limits are common 

in SaaS, but subsectors (e.g., fintech, 

healthtech) may require higher limits.  
 

Broker’s Recommendation: Benchmark against peers 

but recognize that subsectors vary significantly. 

Consult your broker to tailor limits based on client 

base, contract mix, and subsector-specific exposures. 

 

Clients often ask for guidance on selecting liability limits. There’s no one-size-fits-all answer: the right limit 
depends on contractual requirements, industry benchmarks, your corporate balance sheet, risk tolerance, and 
where your exposures lie.  
 
Below, we highlight key factors to consider, along with recommendations from the broker’s perspective. 
 

Practical 
 Guidance 

Selecting Liability Limits 
 

The right limit depends on contractual requirements, industry 
benchmarks, your corporate balance sheet, risk tolerance, 
and where your exposures lie.  
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  Capacity Limits and Terms 
 

Cybercriminals are now deploying 
AI to commit fraud at scale. 
Deepfakes, voice clones, and AI-
generated scams are tricking 
employees into transferring funds 
under false pretenses. 

The challenge? Many cyber 
policies are silent on whether AI-
enabled fraud is covered. That 
silence matters when regulators, 
boards, or shareholders ask why a 
six or seven figure loss isn’t being 
reimbursed. 

Case Example: One client recently 
suffered a $250,000 funds transfer 
fraud enabled by AI-driven social 
engineering. Under a typical silent 
policy, the insurer could have denied 
the claim forcing the policyholder to 
turn to the courts for resolution. 
Because they had affirmative 
coverage, the loss was promptly paid. 

For companies of any size, affirmative 
cyber coverage ensures that 
protection keeps pace with the 
evolving threat landscape. 

Why This Matters Now 

Market Pressure: Enterprise 
customers and regulators are already 
pressing vendors on AI risk 
management. 

 

Contractual Exposure: Indemnities in MSAs 
and licensing agreements are increasingly 
tied to AI-driven errors or misuse. 

 

Reputation and Trust: Silence breeds doubt; 
affirmative wording builds confidence with 
clients, investors, and partners. 

Forward-looking companies are no longer 
leaving AI risk to chance. They are proactively 
seeking policies that explicitly cover AI-driven 
exposures.  

Conclusion 

Insurance is meant to provide certainty in 
times of crisis. Yet when it comes to AI, too 
many policies remain silent. For technology 
companies, this silence is not just a coverage 
issue, it is a strategic risk that can affect 
contracts, fundraising, and resilience. 

Whether developing AI-integrated software or 
simply defending against AI-driven fraud, the 
solution is the same: affirmative coverage that 
explicitly responds when AI is the cause, the 
vector, or the trigger of a loss. 

Don’t wait to find out after a claim. Reach out 
today to ensure your policy keeps pace with 
AI-powered risks. 
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4. Corporate Balance Sheet Strength  

Your company’s financial capacity is one of the 

most important limit-setting factors. A well-

capitalized company may elect to self-insure 

certain risks, while a firm with limited reserves 

needs coverage to protect against even 

moderate claims. Consider: 

• Current cash reserves and liquidity. 

• Access to financing or investor support 

in the event of a claim. 

• Impact of a large uninsured loss on 

operations, growth, and valuation. 
 

Broker’s Recommendation: Align liability limits 

with what your balance sheet can realistically 

absorb. We often advise clients to imagine a 

major claim hitting tomorrow, could you pay it 

without disrupting growth or breaching loan 

covenants? If not, insurance should bridge that 

gap.  

 

5. Risk Tolerance  

Even if contracts and benchmarks point to a certain 

limit, your company’s own risk appetite matters. Some 

boards prefer to retain more risk to save on premiums, 

while others seek to maximize protection against low-

frequency but high-severity events. Risk tolerance 

should consider: 

• Balance sheet strength  

• Investor or lender expectations 

• Comfort level with uninsured exposures.  
 

Broker’s Recommendation: Align limits with both your 

financial capacity and stakeholder expectations. Your 

broker can model different claim scenarios to help 

quantify the trade-offs.   
 

6. Claims Severity & Scenario Testing 

Limits should reflect realistic worst-case scenarios, for 

example, a large client data breach, an IP infringement 

suit, or a service outage causing contractual penalties. 
 

Broker’s Recommendation: Work with your broker to 

stress-test different scenarios. This helps ensure limits 

are chosen based on financial impact, not just 

affordability. 

 

 

Closing Perspective 
 

Selecting liability limits isn’t just about “how much insurance can we afford.” It’s about aligning coverage 

with contractual obligations, industry expectations, your balance sheet’s ability to absorb loss, and your 

company’s risk appetite. A thoughtful, broker-led process ensures your limits protect the business while 

positioning you as a credible, resilient partner to clients and investors. 
 

Reach out today for advice to align your coverage with contractual obligations. 
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